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Franchisors and franchisees alike suffer frequently from sleepless nights, not because of what a franchise agreement states, but
because of what it does not say. Their greatest concern stems from the landmark opinion of a now-retired Florida district court
judge in the case of Scheck v. Burger King Corporation. (1) In that case, Burger King had allowed the conversion of an existing
Howard Johnson's restaurant just two miles away from Scheck's restaurant in Lee, Massachusetts. The new Burger King was
located between Scheck's and the major source of its clientele, Route 93. Just before the case settled, the court held that the
express disavowal of an exclusive territory to Scheck did not necessarily create a new right on Burger King' behalf--the right to
open additional units at will regardless of their effect on Scheck's operations. (2) The court specifically held that if Burger King had
wanted to place a competing unit at a location of its choice, it must clearly so state and expressly reserve the right to place a
competing unit nearby. Until recently, franchisee advocates proudly displayed their coat of arms---the implied covenant of good
faith and fair dealing, symbolized by the Scheck decision.

The Eleventh Circuit, in the hotel encroachment case of Camp Creek Hospitality Inns, Inc. v. Sheraton Franchise Corp., referred to
Scheck as "the siminal case in this line," but acknowledged that courts had distinguished criticized, and ignored the decision in
subsequent opinions. (3) In Camp Creek, the Eleventh Circuit attempted to decipher the code by sorting the implied covenant
encroachment cases into two groups:

when the parties include contract language on the issue of competing franchises, the implied covenant will not defeat
those terms; and

when there is no such language, the franchisor may not capitalize upon the franchisee's business in bad faith. (4)

That division mirrors the oft-quoted Scheck philosophy that "denial of an exclusive territorial interest to [the franchisee] does not
necessarily imply a wholly different right to [the franchisor]---the right to open other proximate franchises at will regardless of
their effect on the Plaintiff's operation." (5) Despite its resemblance to Scheck, franchisor advocates point out that Camp Creek
was decided under Massachusetts law and more importantly, the parties in that case had deleted the language in the franchise
agreement referring to Sheraton's right to engage in unlimited intrabrand competition. (6)

Just eleven moths later, a different panel in the Eleventh Circuit, led by a visiting senior circuit judge from the District of Columbia
Circuit, prescribed a sedative for franchisor attorneys, Burger King Corporation v. Weaver. (7) In Weaver, there were two forms of
franchise agreements, one with a clause addressing territorial rights and the other (earlier agreement) without the clause, and
thus, silent on the issue. (8) Under those agreements, Weaver had developed and operated two restaurants in Montana, both close
to Malmstrom Air Force Base. In October 1989, Burger King opened a restaurant on the base itself, in direct competition with
Weaver's two Burger King restaurants. The opening of that restaurant had a severe negative impact on both of Weaver's
restaurants. With the groundwork of Camp Creek in place, one might have guessed that the franchise agreement with the
territorial rights clause would be slotted into the first group, with the one lacking such a clause plugged into the second group. To
the surprise of franchisor advocates and franchisee advocates alike, the Weaver panel made no mention of Camp Creek, but
instead brushed aside the philosophical truisms of Scheck, dissected its reference to state law, and decided that Florida law (9)
upholds the written word and only the written word. The court upheld the denial of an encroachment claim under either
agreement.

Is Scheck Seminal or Not?

Is Scheck the seminal case or not? Why did the Eleventh Circuit Court ignore its own Camp Creek decision in Weaver, rather than
distinguishing its holding? Does Weaver mean that franchisors are safe in assuming that anything they intentionally or
inadvertently leave out of the franchise agreement stays out? Based on Weaver, much depends on which judge or panel of judges
rules on the issue and, possibly, what sate law governs the contract. When franchise agreements are silent, are such weighty
franchise issues as encroachment and alternative distribution methods, transfer, and expansion approval really driven by the
nuances of each state's contract laws, or does the philosophy of the franchise relationship and its attendant disclosure
requirements (10) control? This article focuses on the disparate perspective of both the franchisee and franchisors when there is
an ambiguity by silence.

Most federal court practitioners are reminded that there is no federal common law (11) on contracts in diversity cases (as are most
franchise cases). Instead, the Court's task is an Erie (12)---like guess at what the supreme court of the particular state would do
with the case. (13) That basic proposition was lost somewhere in the melee of district and circuit court cases on encroachment and
the implied covenant of good faith and fair dealing. In every year since the decision, Scheck has been cited approvingly,
distinguished, or criticized. Before Weaver, but not for a few exceptions, the Southern District of Florida (from whence Scheck
came), other Florida district courts and the Florida state appellate courts generally approved and followed Scheck. (14) Other
district courts referred to Scheck as Florida law on the implied covenant. (15)

Circuits Split on Scheck



The federal appellate courts are split at least in terms of recognizing Scheck---with the Ninth Circuit's In re Vylene (16) and the
Eleventh Circuit's Camp Creek on one side---and an unpublished Fourth Circuit opinion (pre-Scheck on encroachment) in Fickling
v. Burger King (17) and the Eleventh Circuit's Weaver on the other. Even the Ninth Circuit appears to have split on this issue in
the unpublished opinion of Chang v. McDonald's Corp., (18) although it ultimately claims to have reconciled Vylene's encroachment
claim (without mentioning the opinion) by acknowledging, initially, that Scheck's reasoning is compelling, but then explaining that
it is not consistent with Illinois law.

The Second, Third, Seventh, and Eighth Circuits have all issued rulings appearing to espouse the philosophical under-pinning of
Scheck, (19) thereby leaving room for a sequel---perhaps Scheck's reincarnation.

It is virtually impossible to reconcile these cases. A quote from Justice Holmes explains why there is no black letter rule:

You can always imply a condition in a contract. But why do you imply it? It is because of some belief as to the practice of the
community or of a class, or because of some opinion as to policy, or, in short, because of some attitude of yours upon a matter not
capable of exact quantitative measurement, and therefore not capable of founding exact logical conclusions. Such matters really
are battle grounds where the means do not exist for determinations that shall be good for all times and where the decision can do
no more than embody the preference of a given body in a given time and place. (20)

The battlegrounds are proliferating. The truce is typically declared by start-up franchisors eager to please with balanced franchise
agreements and evergreen renewals. Most of the mature systems are out of the first generation franchise agreements and are
now encountering the dilemma of what to leave out of their second generation agreements. (21) Weaver suggests that less is
more for the franchisor, but there are substantial gaps in the law on silence and the implied covenant. A basic principle
remains---"a clear document can be rendered unclear---by the way in which it connects, or fails to connect, with the activities that
it regulates." (22) "Discrepancy between the word and the world is a common source of interpretive problems everywhere." (23)

In contrast to recent opinions, the academics who first wrote on the implied covenant agreed that only the terms conferring
contractual discretion must appear in the express language of the franchise agreement. (24)

The Weaver court's ruling that there must be a concomitant express breach when asserting an implied covenant claim is clearly an
attempt at a bright line rule. Simply stated, silence implies nothing. The weakness in the Weaver opinion, however, is the lack of
any comprehensive analysis of state appellate decisions that might support such a bright line rule. In fact, recent decisions of the
Florida appellate courts actually cite to Scheck as Florida law, creating even more uncertainty for the next diversity case in federal
court. (25) Eight weeks prior to the Weaver decision, a Florida appellate court confronted with a contract that was silent on the
rights disputed by the parties, set forth what it believed to be the law of the implied covenant and included a cite to Scheck. (26)
That same court posed the question as to whether a party may contract out of the implied covenant of good faith and fair dealing,
but left the answer for another day. (27)

Silence in a contract is not a new concept, but many of the states' highest courts have not addressed the issue of the implied
covenant in the context of a silent term. One explanation for the increase in cases dealing with silence and gaps in contracts is the
maturity of certain franchisors and the perceived improvements in their franchise agreements. Those improvements typically
remove specific obligations owing to the franchisee, leaving intact only the protection of the trademark. Franchisees may then
suggest that the franchise agreement is ambiguous as to the specific obligations of the franchisor and attempt to identify an
industry standard that would fill this gap. Uncertainty abounds given the scarcity of specific state court cases dealing with silence
in the franchise context or in any other long-term contractual relationship. Those that have addressed the issue do not necessarily
support the bright line rule espoused by the Weaver court.

The highest court in New Hampshire, through its former justice and now Supreme Court Justice Souter, explained the implied duty
as follows:

[Ulnder an agreement that appears by word or silence to invest in one party with a degree of discretion in performance
sufficient to deprive another party of a substantial proportion of the agreement's value, the parties' intent to be bound
by an enforceable contract raises an implied obligation of good faith to observe reasonable limits in exercising that
discretion, consistent with the parties' purpose or purposes in contracting. (28)

It is not a matter of "discretion" if the franchise agreement directly addresses an issue and details what may be expected, i.e.,
"competing franchises and company stores may be developed in our market area and could cause a substantial decline in your
sales." Instead, major franchisors reduce the perceived thereat of intrabrand competition by stating it in the negative---"your
territory is not protected." The increased attention to the implied covenant is a result of the economic necessity of drafting a
saleable franchise agreement. From a practical standpoint, the question of how explicit the franchise agreement must be in
detailing franchisees' rights and obligations is probably best answered by the demand for the particular system. Yet, even the
franchise systems with excess demand find that they must be commercially reasonable to steer clear of the implied covenant.

Silence May Not Be Golden

Practitioners facing messy choice-of-law questions, franchise statutes, and multiunit operators with a variety of form agreements
should not assume that silence is golden. Justice Scalia once rejected the characterization of the implied covenant as dependent
upon the whims of state law. (29) Scalia's well-known conservative views (30) about statutory interpretation are balanced by his
belief that "sole discretion" by one party "is not necessarily the equivalent of 'for any reason whatsoever, no matter how arbitrary
or unreasonable." (31) This view turns the effect of silence in Weaver on its head, i.e., the franchise agreement does not expressly
sate "for any reason whatsoever, no matter how arbitrary or unreasonable." Therefore, it may not be implied that "sole discretion"
means unbridled discretion.



Notably, the Weaver court references a Cumberland Law Review article (32) that boldly states, "[e]ven when ostensibly applying
state law, federal courts sometimes appear to use their own view of the meaning of good faith." (33) The Weaver court's reference
to this article is a telling prelude to its attack on Scheck.

How Do the States Treat Contract Omissions?

Some states equate silence with ambiguity, taking the opposite of the bright line approach presented in Weaver. (34) In this
category, Arkansas finds its way around the parol evidence rule by allowing extrinsic evidence that tends to "prove an
independent, collateral fact about which the written contract is silent." (35) California takes a similar approach. (36) Other states
have addressed only the simplest form of silent ambiguity, such as time of performance, adopting a bright line rule of ambiguity in
that context. (37)

Other states appear to condition a finding of ambiguity by silence on the materiality of the omitted term. That is, a "latent"
ambiguity exists in Florida "[i]f a contract fails to specify the rights or duties of the parties under certain conditions or in certain
situations," which reveal "an insufficiency in the contract not apparent from the face of the documents." (38) In the encroachment
context, the condition is intrabrand competition. When a contract "contains no provision on a given point," the conduct of the
parties may reveal their intent. (39) For example, in the first Weaver district court opinion, Burger King's extensive encroachment
policies arguably revealed such intent. (40) In South Carolina, "the nature and character of the transaction" dictate whether the
silent matter creates ambiguity. (41) A basic, legal definition of "implied obligations" is those that "are raised by the implication or
reference of the law from the nature of the transaction." (42) Illinois follows this approach, but its application was somewhat
limited in the Seventh Circuit. (43) Colorado's supreme court, in a recent en banc decision, presents a relatively balanced view of
ambiguity by silence---it is only ambiguity when the silent "matter [is] naturally within the scope of the contract." (44) This year,
the Tenth Circuit agreed and suggested that it believes, as an Erie-guess, that Wyoming will find its sister state's position
persuasive. (45) The perplexing question then becomes what "matter" in the franchise relationship does not fall naturally within
the scope of the franchise agreement?

A Wisconsin appellate court finds ambiguity by silence only when the silent matter "is an essential part of the agreement." (46)
This is close to the ruling in Weaver and, under the right circumstances it is likely that even the Weaver panel would agree with
this distinction.

Finally, some states appear to side with the Weaver court's bright line rule. New York's highest court is one of the first to have
directly addressed the issue, ruling that "an ambiguity never arises out of what was not written at all, but only out of what was
written so blindly and imperfectly that its meaning is doubtful."(47) Idaho's supreme court reached a similar conclusion decades
ago. (48) Pennsylvania's supreme court reached the same decision in the same decade, but last year granted review of a case
where the appellate court had felt "constrained to affirm." (49) An appellate court in Texas confined ambiguity to express language
"susceptible of more than one meaning, not when a contract is silent on a matter." (50) A Missouri appellate court agreed. (51)
Kansas has yet to take a position. (52)

What Factors Influence a Bright Line Ruling?

In the final analysis, the states with a bright line rule for or against ambiguity by silence often reach that result based on the clear-
cut facts of the case. Before his illness, the first district court judge in Weaver adopted the reasoning of Scheck and found both
versions of the franchise agreement to be ambiguous with regard to territorial protection. The second district court judge in
Weaver, who was appointed to the Eleventh Circuit prior to the Weaver appeal ruling, found neither franchise agreement to be
ambiguous. The difference is that one judge imposed a certain degree of commercial reasonableness on the parties, while the
other judge compared the relationship to the at-will employment relationship. Both opinions would have been improved had they
quoted Justice Holmes and admitted to their philosophical differences about the franchise relationship. Now that Burger King
expressly warns of intrabrand competition, it will not be subject to whims of state law or differing judicial philosophies. Indeed, as
the Eleventh Circuit suggested in Camp Creek, a franchisor need only include---or refrain from limiting and deleying---the franchise
agreement's clear language that reserves the franchisor's right to compete against its franchisees. (53)

As franchise agreements expand and as franchisors compete more aggressively for franchise dollars, the abstract implied covenant
will find its way in a practical framework of opportunity cost and economic efficiency as the ultimate objective of the contract.
(54a) Until then, battlegrounds will flourish and the aura of Scheck will live on.
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